BUREAU G LAND IVANAGEMENT
V.
BULRGHARDT Q2

| BLA 92-75 Deci ded March 20, 1997

Appeal froma decision of Admnistrative Law Judge Harvey C Sneit zer
affirmng as nodified and reversing in part final decisions of Associate
Dstrict Manager, Boise Dstrict, Idaho, Bureau of Land Managenent,
tenporarily suspendi ng and pernanent|y cancel | i ng grazing privil eges.
| D 01-89-01, |ID 01-90-02.

MNfirnmed as nodifi ed.

1.

Gazing Permts and Licenses: Cancel | ation or
Reduction--Gazing Permts and Li censes: Trespass

The BLM properly penal i zes a grazing permttee for
unaut hori zed grazing on the public lands. However, a
2-year suspension of all fall/wnter grazing privil eges
intw allotnents (i.e., 11 percent of all permtted
grazing use) and a pernanent cancel lation of all
grazing privileges in one allotnent wll each be deened
too severe where, although the current trespass was
wllful and repeated, the duration of the trespass was
fairly short. 1In such circunstances, the penalty wll
be nodified coomensurate with the violation, but
designed to reformthe trespasser's behavi or.

Gazing Permts and Licenses: Cancel | ation or
Reduction--Gazing Permts and Li censes: Trespass

In determning the severity of a reduction in grazing
privileges, the reduction nust be gauged in terns of
its inpact on all of the grazing use authorized under

a particular grazing permt. The aimis not to target
the of fending grazing use, but by curtailing all or
part of a permttee’ s nearby permtted use, to reform
the permttee's grazing practices in that area. The
BLM nmay suspend or cancel all or part of a trespasser's
grazing privileges under other permts, whether in one
or nore grazing districts or in one or nore states.
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APPEARANCES David R Sanuel sen, Esq., Boise, Idaho;, Robert S Burr, Esq.
Gfice of the Held Solicitor, US Departnent of the Interior, Boise,
| daho, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE PR CE

The Bureau of Land Managenent (BLM) has appeal ed froma Sept enber 30,
1991, decision of Admnistrative Law Judge Harvey C Saeitzer affirmng
as nodified the My 8, 1989, decision, and reversing in part the April 26,
1990, decision, of the BLMAssociate D strict Manager, Boise Dstrict,
| daho. The 1989 deci sion tenporarily suspended the fall/w nter grazing
privileges of the Burghardt Gonpany (Burghardt) in the Gastle Qeek
(No. 0801) and Battle Geek (No. 0802) allotnents. The 1990 deci sion
permanent |y cancel l ed Burghardt's fall/wnter privileges in the Battle
Qeek all ot nent.

The al l ot nents, which border Burghardt's private | and, known as the
"Rock House Feld,” on the north and west (Castle Qeek) and on the south
and east (Battle Qeek), enconpass thousands of acres of public land in
Owhee Qounty, ldaho. The private land is, in all inportant respects,
fenced off fromthe public land in the allotnents. Tr. 17; Exs. 1 and 13.

Cattle are authorized to graze in the allotnents during a 3-nonth period
inthe fall and winter of each year (nornally Novenber 1 to January 31). 1/
Ex. 3at 1. Such authorized grazing use consists of atotal of 276 ani nal
unit nonths (AUMs) 2/ in the Gastle Geek allotnment and 66 AUMs in the
Battle Geek allotnent. The record shows that Burghardt's total active
grazing use is 3,051 AAMs in the Boise Dstrict, and 1,407 of those AUMs
are allocated to the Gastle Geek (1,341 AUMs) and Battle Qeek (66 ALMS)
allotnents. Ex. 3at 1. The fall/wnter grazing use in the Battle Qeek
allotnent constitutes all of Burghardt's authorized use in that allotnent.

The total authorized use conprises 276 AMs in the fall/wnter, 748
AMs in the spring/summer (April 1 to June 30) and 317 AUMs in the summer
(July 1 to August 30).

O February 21, 1989, the Area Manager, Bruneau Resource Area,
| daho, BLM issued a decision in which he proposed to suspend Burghardt's
fall/wnter grazing privileges in the two allotnents for a period of
2 years, effective April 1, 1989. The Area Manager stated that
suspensi on was "conpel | ed" because of repeated acts of wllful and
nonw | | f ul

1/ The fall/wnter season for the Gastle Greek allotnent was changed by
BLMto Qct. 24, 1988, through Dec. 18, 1988, for 92 cattle. Tr. 24, Ex. 4
at 1. The 1989-90 season of use for the Battle Geek all otnent was changed
to Gt. 27, 1989, to Jan. 26, 1990. Ex. 5 at 1.

2/ Anh AMs is the anount of forage necessary to sustain one cowfor 1
nonth. 43 GFR 4100. 0- 5.
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trespass during the fall/wnter grazing season, culmnating in a

"blatant™ wllful trespass in Qctober 1988. 3/ Area Manager's Feb. 21,
1989, Proposed Decision at 1. Inthe latter instance, the Area Manager
stated that Burghardt had "wllfully allowed its privately-owed] cattle
to graze on public land wthout a permt, and at atine different than
[sic] that authorized.” 1d. Burghardt verbally objected to the proposed
suspension. FHnding that "no newinfornati on” had been provided, the
Associate D strict Manager suspended the grazing privil eges effective July
1, 1989. Associate Dstrict Manager's My 8, 1989, Decision at 1.

O February 12, 1990, the Area Manager issued a second decision in
whi ch he proposed to permanently cancel Burghardt's fall/w nter grazing
privileges in the Battle Qreek allotnent effective Novenber 1, 1990, due
to repeated acts of trespass that had occurred since his My 1989
deci si on suspendi ng such privileges and those in the Castle Greek all ot nent
for 2 years. The Area Manager stated that Burghardt had "repeated y
and wllfully allowed its privatel y-owned] cattle to graze public |and
wthout a permt, in excess of nunber authorized, and in an area different
fromthat authorized." Area Manager's Decision of Feb. 12, 1990, at 1. He
specifically referred to an act of repeated wllful trespass (ID 016-3448)
that occurred on Decenber 18, 1989, on the Battle Qreek allotnent that was
settled by Burghardt. The Area Manager al so referred to an act of
nonw I | ful trespass (ID 016-3442) coomtted with respect to the Gastle
Geek allotnent on Gctober 6, 1989, which al so had been settl ed by
Burghardt. Burghardt objected to the proposed cancel | ation. H nding that
"no new infornation” had been provided, the Associate D strict Mnager
cancel | ed the grazing privileges effective Novenber 1, 1990. Associate
Dstrict Manager's Apr. 26, 1990, Decision at 2.

Burghardt's appeal s fromthe Associate District Manager's deci si ons
were consolidated for hearing. Follow ng the hearing on Decenber 4 and
5, 1990, Judge Sneitzer issued his Septenber 1991 decision. Init, he
affirnmed the May 1989 BLMdecision to tenporarily suspend Burghardt's
fall/wnter grazing privileges in the Gastle Qeek and Battl e G eek
allotnments, but reduced the penalty inposed to a 15-percent reduction of
the fall/wnter grazing privileges for 2 years. 4/ Judge Sieitzer al so

3/ The Area Manager referred to the followng acts of trespass conmtted
wth respect to the two allotnents: 1D 016-3307 (Nonw || ful), Dec. 14,
1984; 1D 016-3323 (Repeated Nonwi Il ful), Sept. 23, 1985; |D 016- 3331
(Repeated Nonwi | I ful), Feb. 6, 1986; | D 016-3355 (Repeated Nonw || ful),
Nov. 12, 1986; and | D 016-3421 (WIIful), Gt. 17, 1988. Each of these
trespasses had been settled by Burghardt. Tr. 297-98.

4/ Judge Sneitzer stated that the 2-year reduction was to be applied to
Burghardt's "grazing privileges in the CGastle Geek and Battle O eek
allotnents.” Decision at 12. A first glance, this mght be interpreted
as applying to all of its grazing privileges in the two allotnents, i.e.,
1,407 AMs. This would constitute a reduction of 211 AUMs. Wen the
record is considered as a whol e, however, it is apparent that such is not
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affirnmed the April 1990 BLMdeci sion to the extent he sustai ned the finding
of awllful repeated trespass on the Battle Geek allotnent, but again,
reduced the penalty frompernanent cancel lation of 66 AUMs in the Battle
Geek allotnent to a suspension of those grazing privileges for 2 years, to
run concurrently wth the 15-percent reduction. However, he reversed the
April 1990 decision to the extent that it found that Burghardt had
trespassed in an unaut hori zed area i n Decenber 1989.

The BLM al so has appeal ed Judge Sneitzer's Septenber 1991 deci si on.
Fromthe parties' appeal briefs, it is clear that they do not chal | enge
Judge Sneitzer's viewof the |law applicable to the case. The BLMquestions
whet her Judge Sweitzer correctly concluded that the penal ties inposed by
BLMwere too harsh. Inthe alternative, BLMargues that even if the short
duration of the trespass properly requires a reduction, it does not warrant
a reduction to the extent of that ordered, because it represents only 1.67
percent of Burghardt's total privileges in the Boise Ostrict, and 3.6
percent of its active privileges in the Gastle Qeek and Battl e O eek
allotnments. The BLMsuggests that the Judge's concl usion that the
penal ties were too harsh cannot be sustai ned when viewed in terns of
Burghardt's total grazing privileges in the Boise Dstrict, or even on the
basis of total privileges in the Gastle Qeek and Battle Geek all ot nents.

Lastly, BLMquestions Judge Saeitzer's ruling that BLMfailed to prove by
substantial evidence that Burghardt's use in the Battle Geek all ot nent
was restricted to the area south of the Shoofly Qutoff Road.

[1] There is no question that BLMis authorized by the Tayl or G azing
Act, as anended, 43 US C 88 315-315r (1994), and section 402(a) of the
Federal Land Pol | cy and Managenent Act of 1976, as anended, 43 US C
§ 1752(a) (1994), and their inplenmenting regul ations, to suspend or
cancel grazing pr|V|Ieges inwole or in part, vhere a permttee has
allowed cattle to graze in trespass on public Iands inviolation of
43 (R 4140. 1(b). 43 (FR 4170.1-1(a); Danmond R ng Ranch, Inc. v. Mrton,
531 F. 2d 1397, 1401-04 (10th Qr. 1976); BLMv. Hbolland Livest ock Ranch,
39 IBLA 272, 299-301, 86 Interior Dec. 133, 148-49 (1979), aff'd, Holland
Li vestock Ranches v. Lhited Sates, No. R79-78-BRT (D Nev. Aug. 7, 1979),
aff'd, 655 F.2d 1002 (9th dr. 1981) Departnental regul ation 43 GR
4140. 1( b) specifically provides for the inposition of civil penalties under

fn. 4 (continued)

the case. Wien Judge Siaeitzer referred to Burghardt's grazi ng privil eges
inthe tw allotnents, he neant only the fall/w nter grazing privil eges.
Hs determnation that a suspension of 66 AUMs anounted to a 19- percent
reduction of Burghardt's use in the two allotnents can be correct only if
it refers tothe 342 ALMs allocated to the fall/wnter grazing privil eges.
Moreover, it is clear that Judge Saeitzer viewed his initial reduction in
pr|V|Ieges for the 1988 trespass as amounting to 51 AUMs (i.e., 15 percent
of 342 AUMs), which justified increasing the penalty to 66 AMs for the
second act of wllful trespass.
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43 (FR 4170. 1 where privatel y-owned cattle are all owed to graze on the
public lands "[without a permt” or "[i]n an area or at a tine different
fromthat authorized." The BLMis permtted to suspend or cancel grazing
privileges in the case of a nonw |l ful trespass. 43 GR 4170.1-1(a).
However, BLMis required to suspend or cancel grazing privileges in the
case of arepeated wllful trespass. 43 GR 4170.1-1(b); Holland Li vest ock
Ranch v. Lhited Sates, 588 F. Supp. 943, 947 n.4 (D Nev. 1984).

V¢ start wth Burghardt's Qctober 17, 1988, trespass, which the Area
Manager concl uded was wilIful. That concl usion furnished the basis for his
February 1989 proposed deci sion to suspend Burghardt's grazing privil eges:

"@ven the repetitive nature of your trespasses and the nost recent,
blatantly willful trespass of 10-17-88, | feel conpelled to initiate civil
penal ties agai nst the Burghardt Conpany." The deci sion was uphel d by the
Associate D strict Manager in his My 1989 deci sion.

According to BLM on the norning of Gctober 16, 1988, 94 cattle
were observed by Jerry Tayl or, a BLM Supervi sory Range (onservati oni st
returning fromthe Gastle Geek allotnent to Burghardt's private |ands
t hrough an open gate near the western boundary of those |ands at the
intersection of Mid Hat and Shoof |y Qutoff Roads. Tr. 166-69, 172, 177,
Exs. 1, 11, and 13. The gate had been open for sone tine because it was
found i nbedded in the ground and cattle droppings were onit. Tr. 176-77,
Ex. 11. Recent cattle tracks were observed | eading up to the gate from
the private lands. Tr. 167, 172, 173, 176-77, Exs. 11 and 13. A the
tine of the incident, Burghardt was not authorized to have any cattle
inthe Gastle Geek allotnent, since the wnter season of use ran from
Qctober 24 through Decenber 18. 5/ Ex. 3 at 1. Accordingly, Judge
Sneitzer found that the Gotober 1988 trespass had occurred. That finding
is affirned, as it is supported by a preponderance of the evidence
introduced at the hearing. Eason v. BLM 127 | BLA 259 (1993).

The Area Manager's finding that Burghardt had engaged in a repeat ed
wllful trespass on Decenber 18, 1989, al so was based on Taylor's
observation of 121 cattle returning fromthe Battle Qeek allotnent to
Burghardt's private | ands through open gates al ong the northern boundary
of those lands and al ong the eastern boundary (where the Shoofly Road
crosses it). Tr. 112, 125-28, 129-30, 196-97, 201, 203-04, 205-07; Exs. 1
and 13. A the tine of the incident, Burghardt was authorized to have only
22 cattle on the Battle Qreek allotnent. 6/ Ex. 3 at 1.

Judge Sweitzer found that the Decenber 1989 trespass in fact had
occurred. He found that al though Burghardt was authorized to graze the
Battle Qreek allotnent in Decenber 1989, the nunber of cattle exceeded
the aut hori zed nunber by 99. Decision at 5. That finding is supported

5 See note 1.
6/ Td.
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by a preponderance of the evidence. Eason v. BLM supra. Judge Sieitzer
rejected BLMs concl usion that 121 cattle were in trespass on the Battle
Qeek allotnent because they were "in an area different fromthat
authorized.” Decisionat 5. Specifically, BLMhad argued that the cattle
were authorized to graze in the allotnent only south of the Shoofly Road,
which cuts across the allotnent, but they were found grazing north of the
road. Tr. 207, 236; Exs. 1 and 13. Judge Saeitzer could find no such
restriction in Burghardt's 1988-90 grazing permt and found the evi dence
of fered regarding an oral understandi ng between BLMand Burghardt to that
effect "conflicting.”" Decisionat 5 He therefore reversed the Associ ate
Dstrict Manager's April 1990 decision to the extent that it determ ned
otherwse. As noted, BLMdi sputes that aspect of Judge Sneitzer's
Septentber 1991 decision. BLMBrief at 5. The record supports Judge
Sneitzer's finding that the evidence was conflicting and insufficient to
establish that Burghardt's use was restricted to the area south of the
Shoof ly Qutoff Road. Decision at 5, referring to Tr. 130, 131, 162, 327,
357, 361-63.

Burghardt's permt nmakes no reference to restricted use. However, BLM
points to a statenent contained in the "billing notice" for the billing
peri od Novenber 1, 1988, to January 31, 1989: "Al use in Battle Qeek
Alot[nent] to be nade south of Shoofly Road.” BLMBrief at 5, referring
toEx. 4at 1. This is not persuasive.

Assuming a billing notice is a grazing use authorization, BLMs
reliance on it is msplaced, because no provision limting use to an area
south of the Shoofly Road appears in the billing notice for the period in
guestion. Ex. 5at 1. That billing notice limts use to "established use
areas,"” but this undefined reference is too anbi guous to serve as a basis
for an enforcenent action, particularly when the restriction could be
reliably established by articulating it in the grazing permt as applicabl e
lawrequires. 43 US C § 315b (1994); 43 (AR 4130.2(a). Ve therefore
affirmJudge Sneitzer's Septenber 1991 decision to the extent that he
reversed the Associate Dstrict Manager's April 1990 decision finding a
trespass of 121 cattle north of the Shoofly Road in the Battle Qeek
al lotnent in Decenber 1989.

Wiile at the hearing Burghardt did not chal l enge BLMs findi ng t hat
it had trespassed on the public lands in the Gastle Geek and Battle O eek
allotnents in Gctober 1988 and Decenber 1989, it did contend that the
trespasses were not wllful. Burghardt's Post-Hearing Brief at 27. As
Judge Sweitzer correctly stated in his decision, a trespass wll be
considered w Il ful where the evidence "objectively shows that * * * [the
trespasser's] conduct was so | acking i n reasonabl eness or responsibility
that it becane reckless or negligent.” Decision at 5 (quoting fromH don
Brinkerhoff, 24 1BLA 324, 338, 83 Interior Dec. 185, 191 (1976)). That
standard was adopted in Holland Li vestock Ranch v. Lhited Sates, supra at
1006-07. Judge Sweitzer thus found that Burghardt's conduct |eading to the
trespasses in Qctober 1988 and Decenber 1989 anounted to negl i gence, and
therefore sustained BLMs finding of wllfulness. Decisionat 8 Ve
affirmthe finding.
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Burghardt failed to present any specific evidence in support of the
suggestion that the trespasses occurred because the gates in the fences
along the boundaries of its private land were | eft open by hunters or
others. Burghardt al so stated that the trespasses resulted frominadequate
cattle guards, a factor that was beyond its control, because BLMwoul d not
provi de the necessary funds to inprove the guards. Like Judge Sieitzer,
we are not persuaded that the trespasses are attributabl e to i nadequat e
guards. The cattle guard al ong the eastern boundary of the private | and
was replaced in 1986, prior to the trespasses at issue here. Tr. 376.
However, the cattle guard on the western boundary near the intersection
of the Mid Hat and Shoofly roads was not replaced until after the | ast
trespass. Tr. 273-74, 317, 336. Thus, even if we assune that the Qctober
1988 trespass is attributable to that guard, we agree that Burghardt was
negligent infailing to inprove this guard when Burghardt knew prior to the
trespass that the guard was i nadequate and repeatedl y had been inforned by
BLMthat BLMcoul d not allocate funds to replace it since it was | ocated on
private land. Decision at 7-8.

The BLM argues, however, that the trespasses were the result of
deliberate action on the part of Burghardt rather than negligence. It
bases this inference on the contention that the "incidence [sic] of the
gates bei ng opened and cl osed fits the grazing practices that benefited
[Burghardt] too closely to be the randomwork of hunters [or others]."
BLM Post-Hearing Brief at 6. A though the evi dence showed that when the
gates were open, the cattle would graze on the public | and during the
evening and return to the private land for water during the day as they
did during authorized grazing, in our viewthe evidence does not prove
BLMs inference that Burghardt intentional |y opened the gates. Tr. 72-73,
128-29, 162-63.

Lastly, Burghardt contended before Judge Sieitzer that the penalties
i nposed by the Associate Dstrict Manager in his My 1989 and April
1990 decisions were "too severe." Applying the test enunciated in Hdon
Brinkerhoff, supra at 337, 83 Interior Dec. at 190 (quoted wth approval
in Hlland Livestock Ranch v. Lhited Sates, supra at 1005), Judge Sieitzer
agreed. Decision at 10, 11.

The Brinkerhoff test provides that a "severe reduction" in grazing
privileges (i.e., a pernanent |oss of privileges or a tenporary | oss of
significant privileges for a period of years) wll be inposed i n cases
involving the followng el enents: "(1) the trespasses were both w | ful
and repeated; (2) they involved fairly |arge nunbers of aninals; (3) they
occurred over a fairly long period of tine; and (4) they often invol ved a
failure to take pronpt renedial action upon notification of the trespass.”

H don Brinkerhoff, supra at 337, 83 Interior Dec. at 190. As noted above,
there is no dispute regarding the | aw or decisions that govern this case.

In the case of the COrctober 1988 trespass, Judge Sieitzer correctly
found that it was "repeated’ because Burghardt had a history of simlar
trespasses in the area. Decision at 9-10. To constitute a "wllful and
repeat ed" trespass, the current trespass nust be wllful and the trespasser
nust have coormtted prior acts of trespass (whether wllful or nonw | Iful).
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John E Vdlton, 8 IBLA 237, 239 (1972). It does not nean that the current
trespass nust be repeated wllfully, i.e., that a wllful trespass was
preceded by one or a series of other wllful trespasses. |ndeed, at the
tine Brinkerhoff was decided, the Departnent had | ong recogni zed "w Il ful "
and "repeated” to be independent bases for disciplinary action. 43 R
9239. 3-2(e) (1975); Ednund Wél ton, A-31066 (May 27, 1969) at 5. In the
present case, it is undisputed that prior to Qctober 1988 Burghardt had
coomtted a series of nonw || ful trespasses between Decenber 1984 and
Novenber 1986 on the Castle Geek and Battle Qeek allotnents. Tr. 191-92,
195-96, 297-98. The (rtober 1988 trespass therefore nust be deened

r epeat ed.

In that regard, BLMpoints to testinony that Burghardt's cattle were
entering the public lands at various tines during Qctober 1988 as evi dence
of arepeated trespass in that nonth alone. See SCRat 1-2, 3. However,
BLMdid not charge Burghardt with a repeated trespass based on various acts
of trespass in Qctober 1988, and thus it could not rely on these acts to
find a repeated trespass. Glvin C Johnson, 35 | BLA 306, 322 (S uebi ng,
AJ., concurring in part and dissenting in part) ("[A finding of repeated
trespass or 'history' of trespass based on charges | ater dropped woul d be
incorrect"). BEven so, this does not negate the finding of repeated
trespass in Qctober 1988.

V¢ have di scussed our reasons for sustaining Judge Sheitzer's
findings that 94 cattle is a large nunber of cattle, that the 1-day period
of the trespass was brief, and that Burghardt failed to take pronpt
renedial action to correct the trespass circunstances, having failed to do
so until two nore trespasses had been charged and nore than a year had
passed. Thus, three of the four Brinkerhoff el enents are present and we
turn nowto the question of whether the penalties inposed by BLMwere t oo
severe in the circunstances of this case.

[2] In determning the severity of a reduction in grazing privil eges,
the reduction nust gauged in terns of its inpact on all of the grazing
use authorized under a particular grazing permt. This is so whether
the reduction affects authorized use in a particular allotnent, H don
Brinkerhof f, supra, Holland Livestock Ranch, 52 | BLA 326, 88 Interior Dec.
275 (1981), and John E Wélton, supra, or in several allotnents, J.
Leonard Neal, 66 Interior Dec. 215 (1959). 43 (R 4170.1-1(a). The
objective is toreforma permttee s grazing practices in that area by
curtailing all or part of a permttee' s nearby authorized use. This is not
to say that BLMnay not in appropriate circunstances suspend or even cancel
all or part of a trespasser's grazing privileges under other permts,
whether in a particular grazing district or other districts in a particul ar
state (or even other states).

Ve find that the record in this case supports Judge Sieitzer's
conclusion that a suspension of all of Burghardt's fall/w nter grazing
privileges in the Gastle Oeek and Battle Geek allotnents (i.e.,

342 AMs) for 2 years constitutes a "tenporary | oss of significant
privileges for a period of years.” Hdon Brinkerhoff, supra at 337,

83 Interior Dec. at 90. As the parties have acknow edged, this anounts to
a reduction
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of 11 percent of all of Burghardt's grazing privileges under its grazing
permt for a period of 2 years. The BLMargues that the suspensi on of

all of Burghardt's fall/wnter grazing privileges in the two allotnents

for 2 years is not out of line wth the Board s decision in Brinkerhoff,
wherein we provided for a 20-percent reduction in grazing privileges for

2 years inthe case of a wllful and repeated trespass. The BLMsuggests
that had Judge Sieitzer |ooked at Burghardt's total privileges in the Boi se
Dstrict or its total active privileges in the Battle Geek and Gastl e
Qeek allotnents, he woul d not have concl uded that the penalties were too
harsh, and therefore woul d have sustai ned the penalties inposed by BLM V¢
rej ect that inference.

It is clear fromthe record that Judge Sieitzer had before himall
the facts concerning the nature and extent of Burghardt's grazi ng
privileges in the Boise Dstrict and in the two allotnents at issue when he
issued his decision. In the absence of evidence conpelling a different
concl usi on, we accept Judge Sneitzer's concl usion that the penalties
i nposed by BLMwere too severe in light of all the circunstances and
evi dence adduced at the hearing in this nmatter.

The consi derably shorter |ength of the current trespass and the ninor
history of past trespasses distinguishes the instant case fromBrinkerhoff,
supra (20-percent reduction for 2 years); Glvin C Johnson, supra (10-
percent reduction for 3 years); Gesar Sard, 26 I BLA 29 (1976) (10- percent
reduction for 3 years); John E Wl ton, supra (20-percent reduction for
2 years); or Qarence S Mller, 67 Interior Dec. 145 (1960) (20- percent
reduction for 5 years). Burghardt did not display the continuing and
flagrant indifference to conpliance wth Federal restrictions on grazing
use evident in Hdon L. Smth, 8 IBLA 86 (1972) (100-percent reduction for
3 years); Aton Mrrell & Sons, 72 Interior Dec. 100 (1965) (40- percent
reduction for 5 years); and Eugene Mller, 67 Interior Dec. 116 (1960)
(100-percent reduction for 2 years).

However, we will not limt the penalty, as Judge Sieitzer did, to
a 15-percent reduction in fall/wnter grazing privileges in the two
allotnents (i.e., 51 AMs) for 2 years. This anounts to only a 1. 67-
percent reduction in Burghardt's grazing privileges under its pernmt.
Painly, amninal reduction in grazing privileges for 1 or 2 years i s not
warranted in view of the fact that Burghardt had, in Cctober 1988, a
history of nonwI|ful trespasses and the last trespass was wllful and
hardly insignificant.

Sonet hi ng short of an 11-percent reduction in grazing privileges is
a nore appropriate penalty. V¢ conclude that Burghardt shoul d be subject
to a 5-percent reduction in grazing privileges for a period of 3 years.
This neans that Burghardt's authorized grazing use of 3,050 AUMs w il be
reduced by 5 percent (i.e., 153 AUMs) for 3 years. V& believe that such
a penalty is coomensurate wth Burghardt's trespass in Qctober 1988, and
is better designed to pronote the orderly use of the Federal range, as
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required by section 2 of the Taylor Gazing Act, 43 US C 8§ 315a (1994).
Aton Mrrell & Sons, supra at 109. Judge Sieitzer's Septenber 1991
decision is nodified accordingly.

In the case of the Decenber 1989 trespass, Judge Sheitzer properly
found that it was "both wllful and repeated,” that 99 cattle is a fairly
| arge nunber, and that the period of the trespass (i.e., 1 day) was not
fairly long. Decision at 11. Wiile a permanent cancellation of all of
Burghardt's grazing privileges in the Battle Qeek all otnent or both
the Gastle Qeek and Battle Qreek allotnents is unwarranted because the
Brinkerhoff test has not been net squarely, for the sane reason, a
suspension of all of Burghardt's grazing privileges in the two allotnents
woul d not be warranted. However, nore than a suspension of Burghardt's
fall/wnter grazing privileges inthe two allotnents (i.e., 342 AMs
or 11 percent of all of Burghardt's grazing privileges) for 2 years is
appropriate since the threat of such a suspension as early as My 1989
clearly was not sufficient to persuade Burghardt to nake a diligent effort
to keep its cattle fromunaut horized grazing on public lands. It thus is
appropriate to suspend 15-percent of Burghardt's total grazing privil eges
of 3,051 AMs, i.e., 457 AMs, for 3 years, torun with the first penalty
concurrently, the net effect of which is a 15-percent reduction of total
privileges or 457 AMs for 3 years. Judge Sneitzer's Septenber 1991
decision is nodified accordingly.

In concl usi on, Judge Sieitzer's decision is affirned in all respects,
except that the penalty for the Qctober 1988 trespass is nodified such
that Burghardt's authorized grazing use in the Boise Dstrict (3,051 AUMS)
is reduced by 5 percent (153 AUMs). Wth respect to the 1989 trespass,

15 percent (457 AUMs) of Burghardt's grazing privileges (3,051 AUMS) is
suspended for 3 years, both penalties to run concurrently, the net effect
of which is a 15-percent reduction of total privileges, or 457 AMs for

3 years.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned as nodifi ed.

T Britt Price
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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